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SERIAL NUMBER 79153067

LAW OFFICE
ASSIGNED
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MARK SECTION

MARK http://tmng-al.uspto.gov/resting2/api/img/79153067/large

LITERAL ELEMENT ULTRA STACK POSEIDON

STANDARD
CHARACTERS YES

USPTO-GENERATED
IMAGE YES

MARK STATEMENT
The mark consists of standard characters, without claim to any particular font
style, size or color.

ARGUMENT(S)

LIKELIHOOD OF CONFUSION REFUSAL
The Examining Attorney refused registration of the Applicant’s mark on the grounds that the
mark ULTRA STACK POSEIDON is so similar to the Registered mark POSEIDON as to cause
a likelihood of confusion. However, fair consideration of the relevant factors set out in In re E.I.
du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973), establishes that
there is no such likelihood of confusion.
The first DuPont factor is thus of particular importance, directed to “‘the similarity or
dissimilarity of the marks in their entireties as to appearance, sound, connotation, and
commercial impression.’”   Palm Bay Imports Inc. v. Veuve Clicquot Ponsardin Maison
Fondee En 1772, 396 F.3d 1369, 73 USPQ2d 1689, 1691 (Fed. Cir. 2005) (quoting du Pont,
177 USPQ at 567).
Similarity or dissimilarity is determined based on the marks in their entireties.  It is improper to
dissect the marks into their various components, as the analysis must be based on the entire
marks, not just the parts thereof. In re Nat’l Data Corp. , 753 F.2d 1056, 224 USPQ 749, 751
(Fed. Cir. 1985); see also Franklin Mint Corp. v. Master Mfg. Co., 667 F.2d 1005, 212 USPQ
233, 234 (CCPA 1981) (“It is axiomatic that a mark should not be dissected and considered
piecemeal; rather, it must be considered as a whole in determining likelihood of confusion.”).  
As to appearance, when considered in their entirety, the marks differ significantly. The
inclusion of the phrase ULTRA STACK before POSEIDON in the applied-for-mark creates a
very distinct appearance when compared to POSEIDON of the Registered mark alone.  The
Examining Attorney asserts in the Office Action that the marks are similar, because both the



applied-for-mark and the Registered mark include the formative POSEIDON.  However, the
Examining Attorney has placed too great of weight on the similarities between the marks, and
disregarded the other formatives of ULTRA STACK in the applied-for-mark.
The fact that applicant’s multi-word mark encompasses the whole of registrant’s one-word
mark does not automatically result in likelihood of confusion, to the contrary, the opposite
result has been found where differences in sound, appearance and/or impression are involved.
  See Electronic Realty Assocs., Inc. v. Kayser-Roth Corp., 216 USPQ  61, 64 (TTAB 1982)
citing Colgate-Palmolive Co. v. Carter-Wallace, Inc., 167 USPQ 529 (CCPA 1970) (PEAK and
PEAK PERIOD), Kayser-Roth Corp. v. Morris, Co., Inc., 164 USPQ 153 (TTAB 1969) (PAUL
JONES ESQUIRE and ESQUIRE) and In re The Pelvic Anchor Corp., 166 USPQ 217 (TTAB
1970) (PELVIC ANCHOR and ANCHOR).
The Examining Attorney has provided no reasons as to why POSEIDON in the applied-for-
mark should be given more weight in comparing the applied-for-mark to the registered mark. 
Instead, there are several reasons why ULTRA STACK in the applied-for-mark should be
given greater weight in the comparison of the marks.  See In re Cynosure Inc., 90 USPQ2d
1644, 1646 (TTAB 2009) (in articulating reasons for reaching a conclusion on the issue of
confusion, there is nothing improper in stating that, for rational reasons, more or less weight
has been given to a particular feature of the mark, provided the ultimate conclusion rests on
consideration of the marks in their entireties); see also In re Viterra Inc., 671 F.3d 1358, 1362,
101 USPQ2d 1905, 1908 (Fed. Cir. 2012) (although marks are compared in their entireties,
one feature of a mark may be more significant or dominant in creating a commercial
impression)
First, as the mark begin with the formatives ULTRA STACK, that term will make the first
impression on consumers, as consumers are generally more inclined to focus on the first word
in any trademark.  See Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee En
1772, 396 F. 3d 1369, 1372, 73 USPQ2d 1689, 1692 (Fed. Cir. 2005); see also Mattel Inc. v.
Funline Merch. Co., 81 USPQ2d 1372, 1374-75 (TTAB 2006); Presto Prods., Inc. v. Nice-Pak
Prods., Inc., 9 USPQ2d 1895, 1897 (TTAB 1988) (it is often the first part of a mark which is
most likely to be impressed upon the mind of a purchaser and remembered when making
purchasing decisions).
Second, the inclusion of the formatives ULTRA STACK in the applied-for-mark creates a
distinctly different mark in terms of appearance and sound from the Registered mark of
POSEIDON alone.  Plus Prods. v. Star-Kist Foods, Inc., 220 USPQ 541, 544 (TTAB 1983) (the
addition of “MEAT” to “PLUS” is sufficient to distinguish applicant’s mark as a whole from
that of “PLUS” per se, notwithstanding the fact that “MEAT” has been disclaimed); see also
Electronic Reality Assocs., Inc., 216 USPQ at 63 (GOLDEN ERA and ERA exhibit clear
dissimilarities in appearance and sound).
Finally, as discussed in the previous response filed February 4, 2015, ULTRA STACK itself is
a fairly strong indicator as to the source or origin of goods, due to applicant’s extensive use
and registration of marks containing ULTRA STACK.  In order to further demonstrate
applicant’s extensive use and registration of marks containing ULTRA STACK, applicant
includes with this response Exhibit A, which is a listing of a significant number of global
trademark registrations owned by the applicant for marks including ULTRA STACK.  Applicant
is using marks containing ULTRA STACK globally, and consumers are familiar with
applicant’s ULTRA STACK line of products.   Accordingly, ULTRA STACK itself is a strong
indicator as to the source or origin of the goods, as evidenced by applicant’s global use of
marks containing ULTRA STACK.
Accordingly, since ULTRA STACK will be perceived as the dominate portion of the applied-for-
mark, consumers familiar with the Registered mark would not likely believe, upon encountering
applicant's applied-for-mark ULTRA STACK POSEIDON, that such goods emanate from the



same source, since the inclusion of ULTRA STACK in the applied-for-mark creates a
completely commercial impression of the applied-for-mark.
Given the number of differences between the applied-for-mark and the Registered mark, there
is no likelihood of confusion between the marks, and it is respectfully requested that the
applicant’s mark be approved for registration.
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DESCRIPTION OF
EVIDENCE FILE

listing of applicant's global applications/registrations for marks containing
ULTRA STACK
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STATE Connecticut

ZIP/POSTAL CODE 06468

COUNTRY United States

PHONE 203-261-1234

FAX 2032615676

EMAIL kro@warefressola.com;kcb@warefressola.com; mail@warefressola.com

AUTHORIZED EMAIL
COMMUNICATION Yes
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Associate Attorney, Ware, Fressola, Maguire & Barber, Connecticut bar
member
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NUMBER 203-261-1234
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APPEAL NOTICE
FILED

YES
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To the Commissioner for Trademarks:



Application serial no. 79153067 ULTRA STACK POSEIDON(Standard Characters, see http://tmng-
al.uspto.gov/resting2/api/img/79153067/large) has been amended as follows:

ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

LIKELIHOOD OF CONFUSION REFUSAL
The Examining Attorney refused registration of the Applicant’s mark on the grounds that the
mark ULTRA STACK POSEIDON is so similar to the Registered mark POSEIDON as to cause a
likelihood of confusion. However, fair consideration of the relevant factors set out in In re E.I. du
Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973), establishes that there is
no such likelihood of confusion.
The first DuPont factor is thus of particular importance, directed to “‘the similarity or dissimilarity
of the marks in their entireties as to appearance, sound, connotation, and commercial
impression.’”   Palm Bay Imports Inc. v. Veuve Clicquot Ponsardin Maison Fondee En 1772,
396 F.3d 1369, 73 USPQ2d 1689, 1691 (Fed. Cir. 2005) (quoting du Pont, 177 USPQ at 567).
Similarity or dissimilarity is determined based on the marks in their entireties.  It is improper to
dissect the marks into their various components, as the analysis must be based on the entire
marks, not just the parts thereof. In re Nat’l Data Corp. , 753 F.2d 1056, 224 USPQ 749, 751
(Fed. Cir. 1985); see also Franklin Mint Corp. v. Master Mfg. Co., 667 F.2d 1005, 212 USPQ
233, 234 (CCPA 1981) (“It is axiomatic that a mark should not be dissected and considered
piecemeal; rather, it must be considered as a whole in determining likelihood of confusion.”).  
As to appearance, when considered in their entirety, the marks differ significantly. The inclusion
of the phrase ULTRA STACK before POSEIDON in the applied-for-mark creates a very distinct
appearance when compared to POSEIDON of the Registered mark alone.  The Examining
Attorney asserts in the Office Action that the marks are similar, because both the applied-for-
mark and the Registered mark include the formative POSEIDON.  However, the Examining
Attorney has placed too great of weight on the similarities between the marks, and disregarded
the other formatives of ULTRA STACK in the applied-for-mark.
The fact that applicant’s multi-word mark encompasses the whole of registrant’s one-word
mark does not automatically result in likelihood of confusion, to the contrary, the opposite result
has been found where differences in sound, appearance and/or impression are involved.  See
Electronic Realty Assocs., Inc. v. Kayser-Roth Corp., 216 USPQ  61, 64 (TTAB 1982) citing
Colgate-Palmolive Co. v. Carter-Wallace, Inc., 167 USPQ 529 (CCPA 1970) (PEAK and PEAK
PERIOD), Kayser-Roth Corp. v. Morris, Co., Inc., 164 USPQ 153 (TTAB 1969) (PAUL JONES
ESQUIRE and ESQUIRE) and In re The Pelvic Anchor Corp., 166 USPQ 217 (TTAB 1970)
(PELVIC ANCHOR and ANCHOR).
The Examining Attorney has provided no reasons as to why POSEIDON in the applied-for-mark
should be given more weight in comparing the applied-for-mark to the registered mark.  Instead,
there are several reasons why ULTRA STACK in the applied-for-mark should be given greater
weight in the comparison of the marks.  See In re Cynosure Inc., 90 USPQ2d 1644, 1646 (TTAB
2009) (in articulating reasons for reaching a conclusion on the issue of confusion, there is
nothing improper in stating that, for rational reasons, more or less weight has been given to a
particular feature of the mark, provided the ultimate conclusion rests on consideration of the
marks in their entireties); see also In re Viterra Inc., 671 F.3d 1358, 1362, 101 USPQ2d 1905,
1908 (Fed. Cir. 2012) (although marks are compared in their entireties, one feature of a mark
may be more significant or dominant in creating a commercial impression)
First, as the mark begin with the formatives ULTRA STACK, that term will make the first
impression on consumers, as consumers are generally more inclined to focus on the first word in



any trademark.  See Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee En 1772,
396 F. 3d 1369, 1372, 73 USPQ2d 1689, 1692 (Fed. Cir. 2005); see also Mattel Inc. v. Funline
Merch. Co., 81 USPQ2d 1372, 1374-75 (TTAB 2006); Presto Prods., Inc. v. Nice-Pak Prods.,
Inc., 9 USPQ2d 1895, 1897 (TTAB 1988) (it is often the first part of a mark which is most likely to
be impressed upon the mind of a purchaser and remembered when making purchasing
decisions).
Second, the inclusion of the formatives ULTRA STACK in the applied-for-mark creates a
distinctly different mark in terms of appearance and sound from the Registered mark of
POSEIDON alone.  Plus Prods. v. Star-Kist Foods, Inc., 220 USPQ 541, 544 (TTAB 1983) (the
addition of “MEAT” to “PLUS” is sufficient to distinguish applicant’s mark as a whole from that
of “PLUS” per se, notwithstanding the fact that “MEAT” has been disclaimed); see also
Electronic Reality Assocs., Inc., 216 USPQ at 63 (GOLDEN ERA and ERA exhibit clear
dissimilarities in appearance and sound).
Finally, as discussed in the previous response filed February 4, 2015, ULTRA STACK itself is a
fairly strong indicator as to the source or origin of goods, due to applicant’s extensive use and
registration of marks containing ULTRA STACK.  In order to further demonstrate applicant’s
extensive use and registration of marks containing ULTRA STACK, applicant includes with this
response Exhibit A, which is a listing of a significant number of global trademark registrations
owned by the applicant for marks including ULTRA STACK.  Applicant is using marks containing
ULTRA STACK globally, and consumers are familiar with applicant’s ULTRA STACK line of
products.  Accordingly, ULTRA STACK itself is a strong indicator as to the source or origin of the
goods, as evidenced by applicant’s global use of marks containing ULTRA STACK.
Accordingly, since ULTRA STACK will be perceived as the dominate portion of the applied-for-
mark, consumers familiar with the Registered mark would not likely believe, upon encountering
applicant's applied-for-mark ULTRA STACK POSEIDON, that such goods emanate from the
same source, since the inclusion of ULTRA STACK in the applied-for-mark creates a completely
commercial impression of the applied-for-mark.
Given the number of differences between the applied-for-mark and the Registered mark, there is
no likelihood of confusion between the marks, and it is respectfully requested that the
applicant’s mark be approved for registration.

EVIDENCE
Evidence in the nature of listing of applicant's global applications/registrations for marks containing
ULTRA STACK has been attached.
Original PDF file:
evi_718858198-20150805182921621777_._Exhibit_A.pdf
Converted PDF file(s)  ( 7 pages)
Evidence-1
Evidence-2
Evidence-3
Evidence-4
Evidence-5
Evidence-6
Evidence-7

CORRESPONDENCE ADDRESS CHANGE
Applicant proposes to amend the following:
Current:
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William J. Sapone
Ware Fressola Maguire & Barber LLP
P.O. Box 224
755 Main Street, Bldg. 5
Monroe
Connecticut (CT)
US
06468

Proposed:
Keith R. Obert of Ware Fressola Maguire & Barber LLP, having an address of
755 Main Street, Bldg. 5 P.O. Box 224 Monroe, Connecticut 06468
United States
kro@warefressola.com;kcb@warefressola.com; mail@warefressola.com
203-261-1234
2032615676
The docket/reference number is 680-610.093-577 .

SIGNATURE(S)
Request for Reconsideration Signature
Signature: /Keith R. Obert/     Date: 08/05/2015
Signatory's Name: Keith R. Obert
Signatory's Position: Associate Attorney, Ware, Fressola, Maguire & Barber, Connecticut bar member

Signatory's Phone Number: 203-261-1234

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the
highest court of a U.S. state, which includes the District of Columbia, Puerto Rico, and other federal
territories and possessions; and he/she is currently the owner's/holder's attorney or an associate thereof;
and to the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian
attorney/agent not currently associated with his/her company/firm previously represented the owner/holder
in this matter: (1) the owner/holder has filed or is concurrently filing a signed revocation of or substitute
power of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to
withdraw; (3) the owner/holder has filed a power of attorney appointing him/her in this matter; or (4) the
owner's/holder's appointed U.S. attorney or Canadian attorney/agent has filed a power of attorney
appointing him/her as an associate attorney in this matter.

The applicant is filing a Notice of Appeal in conjunction with this Request for Reconsideration.

Mailing Address:    Keith R. Obert
   Ware Fressola Maguire & Barber LLP
   755 Main Street, Bldg. 5
   P.O. Box 224
   Monroe, Connecticut 06468
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Internet Transmission Date: Wed Aug 05 18:37:13 EDT 2015
TEAS Stamp: USPTO/RFR-71.88.58.198-20150805183713486
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